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Copy of Company Law Today Letter to “The Minister of Health”
Per email

In re : Comments on the draft National Health Bill 2019
Part 1

Introduction and Background information

1.1
 This is a response to then invitation ……..
1.2
Company Law Today (“CLT”) is the trading name of Camel Rock Trading 16 CC, which has operated as a corporate law adviser and consultant since 2008. The co-owners of CLT are :
1.2.1

Graeme Fraser – …….


and

1.2.2

Veldra Fraser - ……

To date, in addition to numerous opinions which have been furnished to clients over the years and many public seminars (some hosted by events and training companies and also own-produced), Graeme and Veldra have also co-authored 8 annual Company Law Casebooks, an Insolvency Law Casebook, a Business Rescue Casebook, an book entitled ”The Constitution of the Company (and a companion training workbook), and are presently working on at least three further works intended for publication in the near future.
1.3
In preparing the submission set out below, CLT has approached the task:
1.3.1
without any instruction or influence from any party whatsoever connected to the medical or pharmaceutical field;

1.3.2
without any bias as to whether the introduction of a National Health Insurance Scheme is either “good” or “bad”;

In other words, we have approached our examination of the proposed legislation from a very neutral perspective.

1.4 We have separated our comments into two areas:
1.4.1
Part II deals with certain issues of principle we submit ought to be considered further in the conversation on national health insurance; and

1.4.2 Part III deals with specific comments we have on particular clauses in the draft Bill.

1.5 We should also like to point out that on 30 September 2019 (ie only 8 days before the “commentary period” on the Bill expired), the Competition Commission released the final version of its review of the South African private healthcare market, which report was the product of an intensive examination over a number of years. Obviously in the time available we have not had an opportunity to study this report in intricate detail and we may wish to make further written submissions in response thereto by the end of October.
Part 11

Comments on important principles to be considered
2.1 What is the legal nature of the relationship that arises between the State and a person who registers as a user?
2.1.1
For us this is a major issue which the Bill does not address. The legal nature of the relationship between the registered user (who registers with the Fund but at a health care service provider – section 4(1) and is entitled to health care services purchased from health care service providers (in this sense in the broadest terms) for the benefit of users (section 7) is not clearly defined.
2.1.2
The failure to address this aspect in  the Bill gives rise to numerous further issues (which we do not intend to debate exhaustively unless requested to do so), such as :
2.1.2.1
who is liable to user who receives inadequate service (including damages for negligence, reckless or injury other arising from the treatment or the services provided) from a health care service provider in respect of services that were purchased by the Fund – and the complaint procedure contained in section 42 of the Bill would appear to be hopelessly inadequate for claims of this regard.

2.1.2.2
who is to control the supply of the services (and goods) purchased by the Fund. For example (and without limiting the generality of the nature of the enquiry), if the Fund purchases X tons of a painkiller from a pharmaceutical manufacturer for distribution to and use in all the hospitals and clinic who are accredited as a health care service providers in terms of the Bill, who is responsible for ensuring that adequate stocks thereof are delivered to each such accredited health care service provider and who will monitor the use thereof at the health care service provider. 

Anecdotal (if not actual) records of notoriously inefficient supply chains and lines in respect of the provision and availability of numerous basic stock items at existing State, provincial and municipal hospitals and clinics already abound and one if left wondering what magic wand will be waived to ensure that such habits are not repeated  or perpetuated in respect of the healthcare services purchased by the Fund.


(By the way, reference to the Competition Commission Inquiry will also lead to the discovery that these problems are not isolated to the public health sector either!)


Critics of the proposals contained in the Bill will, we submit, require much more clarity in respect of the State’s strategy to ensure that a chaotic shambles does not arise.

2.1.2.3
A further concern with the entire concept as proposed by the institution of the NHI strategy relates to the “standard” of the health care services that the Fund will purchase for the benefit of registered users. This is of course a very broad issue which we have no intention of dealing with in significant detail save to express the hope that the health care services that are ultimately presented to the masses will be significantly better than what is currently provided in many State, provincial and local hospitals and clinics, if at all.

2.2 What are the consequences of a private practitioner or medical supplier agreeing to supply product or services in terms of the Act (especially whether there is any transfer of ownership of anything).
2.2.1
……

2.2.2
…..

2.2.3
…..

2.3 Privacy Issues – dangers of hacking, and what will the liability of the State be?
2.3.1
The Constitution of the Republic safeguards the right to privacy. Apart from that, and without going into extensive detail, we believe that it can be taken as common cause that the issue of the protection of the right to privacy (and especially data-privacy) is one of the most severe challenges (and most hotly debated topics) in the modern technological environment. 

We have numerous comments regarding the privacy and related issues in respect of the draft NHI Bill.
2.3.2
Firstly, it is a requirement of section 5(5) (read with section 5(1) that when applying for registration as a user, the person concerned must, inter alia, provide his or her “biometrics” to the Fund, “at an accredited health care service provider or health establishment” (which, for the sake of brevity, we will refer to as “the service provider” in the remainder of our discussion of this issue).
2.3.2.1
There is no attempt in the Bill to define what is meant by “biometrics”. In other national legislation such as the Tax Administration Act 28 of 2011 (“the TAA”) the term “biometric information” (as opposed to “biometrics”) is used and this may be a better description. The TAA defines “biometric information” to mean :

“biological data used to authenticate the identity of a natural person by means of—

(a)
facial recognition;

(b)
fingerprint recognition;

(c)
voice recognition;

(d)
iris or retina recognition; and

(e)
other, less intrusive biological data, as may be prescribed by the Minister in a regulation….”


And there may of course, be other better or more suitable definitions!
And to complicate matters there are other requirements which have to be complied with to be registered – and section 5(6) empowers the Minister to add even more. So will a service provider be entitled to refuse to register a person whom presents his or her self at the service provider for such purpose, if the for example, that person is unable to produce an “original birth certificate”, especially where that person does present a valid identity card to the service provider. (Perhaps the position will be less onerous if the word “or” was added at the end of 5(5)(a)!).
2.3.2.2
However even if the Bill were to adopt the definition set out above, there is no determination of what precisely is to be furnished at the service provider eg will it be open to the service provider to determine what “biometrics” it will use for the purpose of registration? Can different service providers decide to collect different “biometrics” for the purpose of registration?
2.3.2.3

The Bill is furthermore silent on -
2.3.2.3.1
who will be responsible for supplying, maintaining and (most importantly) operating the machinery, equipment and technology which will harvest or record the biometrics collected at the service provider and who will bear the costs associated with each of the aforegoing functions. No doubt the answers hereto will themselves possibly raise further pertinent questions.
2.3.2.3.2
who will have access to the “biometrics” once provided? Where will the “biometrics” be stored and what steps will be taken to ensure that they are kept private and safe from hacks and other pertinent attacks? Will the information collected at the service provider ever be transferred to the Fund  and how will the Fund deal with same?
2.3.2.3.3
who is the “owner” of the biometrics collected, and for what other purposes may it be used, by the service provider or the Fund, and to what extent must the person who registered as a user and supplied the biometrics be informed of (or to what extent can he or she object to) such further use.



It should be noted that section 53 of the Bill states in general terms that:
“Nothing in this Act affects the provision in any other legislation or law prohibiting or regulating disclosure of personal or other sensitive information accessible to or in possession of the Fund”
It is our submission that apart from the deficiency inherent in such a general statement, that ostensible protection does not answer the problems we have highlighted above. 
In terms of section 9 the Fund is established as an autonomous public entity. To what extent will the Fund be obliged to co-operate with or assist any other “public entity” (such as the South African Revenue Services or the South African Police Service) in respect of the “biometrics” supplied to the Fund at the service provider, or for that matter, any other information pertaining to the treatment or health care services such registered user has enjoyed?  Of course even more difficulties can arise where the user falls in categories (b), (c), (d) and (e) envisaged in section 4(1) of the Bill. And to what extent can those same public entities (ie SARS, the SAPS) access such information directly from the service provider.
Furthermore in this regard, it is not clear in what capacity the service provider collects the biometrics from the user for the Fund (ie as independent principal, or as an agent) and this leads to complicated questions, answers and concerns regarding liability should any of the information pertaining to a user fall into the wrong hands (for whatever purposes and howsoever the access to the information was obtained)

2.3.2.3.4
once the “biometrics” have been supplied for the purpose of registration as a user, how will they be used again (if ever) in the cycle of providing health care services to the user. This becomes even more important where the user presents himself or herself for treatment or access to health care services at a place other than the service provider at which he or she initially present himself or herself for registration – such as for example would be applicable in terms of section 7(2)(b) or 7(2)(c) of the Bill.
2.3.2.3.5
will the person be required to registered as a user at different health establishments providing different services – for example not every hospital will provide dental facilities – and will he or she have to provide different biometrics to the second service provider (or even the same biometrics once more), or will the first provision be sufficient (and if so how will that information be conveyed to or accessed by the second service provider). 
2.4 What is the status of the Consumer Protection Act and other protections for consumers.
2.4.1
….

2.4.2
…

2.4.3 …

2.5 Extent to which registration becomes mandatory impinges on rights of free association
2.5.1
….

2.5.2
….

2.5.3 …

2.6 Impairment of existing rights of members of medical aid schemes
2.6.1
….

2.6.2
….

2.6.3 ….

2.7 Affect on existing relationship between patients and medical practitioners in private sector.

2.7.1
…..

2.7.2
….

2.7.3 ….

2.8 The issue of Competition.
2.8.1
The preamble to the Competition Act 89 of 1998 (as amended) states that the people of South Africa recognise (inter alia) -
“that the economy must be open to greater ownership by a greater number of South Africans; 

[and]

that credible competition law and effective structures to administer that law are necessary for an efficient functioning economy”

2.8.2
Section 3(5) of the Bill proposes that:
“The Competition Act 89 of 1998 is not applicable to any transactions concluded in terms of this Act.”

2.8.3 We can understand that the State may have been advised to include this stipulation into the Act in order to limit the possibility of any subsequent challenge to the unconstitutionality of certain provisions of the Bill -such as, for example, the fact that the Fund purchases healthcare services for the benefit of users, may have a severely limiting effect on the supply of those services in due course. (There are bound to be other examples, but it is not necessary to enumerate them for present purposes).
Whether any such limitations on competition as may arise (especially if for example to use an illustration we use elsewhere in this submission the Fund agrees to purchase a specific painkiller from one supplier for a number of years, thereby excluding all possible competitive suppliers from this market) may justify the end will be hotly disputed, and we are sure will be raised in much detail in other submissions the Minister is likely to receive.  
2.8.4
We would however submit that the approach which has been adopted, may expose the system to even greater threats, especially where pharmaceutical or other suppliers cease upon the opportunity to collude with one another to force the prices of services or products to be purchased by the Fund in an upward direction rather than lower more competitive prices.
2.8.5
We should perhaps also point out that the law reports of South Africa over the last few years are replete with challenges by ousted or unsuccessful bidders for work that has been submitted to public enquiry by a tender process, which one would perhaps assume would always result in the most attractive (or best) offer being accepted. Depending on the mechanisms to be employed by the Fund in adjudicating the awards of the health care services it purchases to benefit users (which we submit are presently inadequately described in the generality of the powers granted to the Fund in section 11 of the Bill) we can foresee the situation where the Fund will be embroiled in an litany of litigation seeking reviews of decisions made with regard to the basis on which the purchases of health care services have been made in implementing the objectives of the Bill. This threat could  serve to totally disrupt the entire scheme of the Bill. 
2.9 Access to facilities and services – current distribution of services and facilities.
2.9.1
The Bill fails to address one of the major problems of the current provision of medical services in the Republic, and that relates to the geographical distribution of services. Nothing in the Bill forces the Fund to make the capital investments necessary to further the distribution of infrastructure necessary to provide healthcare services. Rather the Bill envisages merely that the Fund will “purchase health care services, determined by the Benefits Advisory Committee, for the benefit of users”. 

Accordingly the Fund is not necessarily going to be in a position, initially but even forever, where it provides a comprehensive range of services. To this extent the NHI arrangement may still not cover the particular health care service which a registered user may require access to in a specific set of circumstances. If the budget of the Budget is not sufficient the health care services which the Fund is able to purchase may be so limited that it really does not improve the lot of those who are unable to afford the premiums demand by private medical aid schemes to any significant degree (or will suffer the same disadvantage that the Competition Commission Inquiry found existed in respect of private medical aid schemes, namely that rising costs and other inefficiencies mean that fewer and fewer benefits and services are available to member patients or that significant caps or limits are placed on the amount of the cost of the benefit with the medical scheme bears leaving the member patient with huge amounts that must be borne in addition to the  premiums that were paid). 
These problems are not dissimilar to those currently experienced elsewhere such as the USA under the so-called “Obamacare” option.
2.9.2
We do not intend to elaborate too much on this aspect of the Bill (as we are confident that the Minister will receive other submissions which do explore this issue in more detail) other than to make the following observations, namely:
2.9.2.1
even if one considers the activities and services provided by the three main private service providers (eg Lifecare, Netcare and Mediclinic referred to in the Competition Commission Inquiry), these services are disproportionately distributed around the main metropolitan centres in South Africa;
2.9.2.2
there are a significant number of rural communities or smaller towns that have virtually no medical facilities (such as a hospital) and the nearest potential service provider may be many (even in excess of 100 kms in many cases) away – where do persons in those areas register as a user and from whom can they expect tpo be provided with the services purchased for their benefit by the Fund!
4
Part IV 
Concluding Remarks
We trust that you find the above in order. 

Should you have any queries or require further explanation in respect of any issue dealt with above, do not hesitate to contact us.
Kind Regards

Graeme Fraser and Vel Fraser
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