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2364 Bars of Silver .. Contd.








That acknowledgement was probably a major factor in the further decision (reported as the final final paragraph of the judgment) between the parties to reach an out of court settlement, but nevertheless granted the court permission to deliver and record its decision in the action in rem  (presumably so that it could serve as a precedent for future matters).








A more detailed treatment of this case Argentum Exploration Ltd v Republic of South Africa [2024] UKSC 16 (together with 49 other selected cases principally from the United States, the United Kingdom, Austrialia, and South Africa but one or two other jurisdictions may also feature) will be found in our forthcoming book “50 International Corporate and Commercial Cases 2024” (to be published on or about 13 January 2025). 








Get more details about this publication by sending an email to Graeme and Vel at 


legaleagles@srvalley.co.za  with the subject-line “2364 Bars of Silver”.








Kind Regards							


Graeme Fraser and Veldra Fraser
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2364 Bars of Silver – UK Case





On 23 November 1942 SS TILAWA (“the Vessel”) was sunk in the Indian


Ocean by enemy action. On board was a cargo of 2364 bars of silver (“the Silver”) being carried from Bombay to Durban. The Silver belonged to the Union of South Africa, now the Republic of South Africa (“the Government”), the appellant. The Silver had been purchased by the Government for the predominant purpose of being made into coin by the South African mint.





Between 29 January and 23 June 2017, the Silver was recovered from the seabed at a depth of some 2 ½ kilometres by the specialist salvage vessel MV SEABED WORKER. The Silver was then carried to the United Kingdom, arriving in Southampton on 2 October 2017 and was subsequently declared to the Receiver of Wreck, pursuant to section 236 of the Merchant Shipping Act 1995. The respondent (“Argentum”) claims to be the salvor of the Silver.





Argentum commenced an in rem claim against the Silver on 1 October 2019,


seeking a declaration that it was the owner of the Silver or, in the alternative, salvage. Argentum now accepts that the Government is the owner of the Silver and therefore only the claim for salvage remains.





On 3 March 2020, the Government filed an acknowledgment of service solely for the purpose of challenging the jurisdiction of the court on the basis that it is entitled to immunity in accordance with section 1(1) of the State Immunity Act 1978 (“the SIA”) and/or Article 25 of the International Convention on Salvage 1989 (“the Salvage Convention”) (as given the force of law in the United Kingdom by section 224(1) of the Merchant Shipping Act 1995).





Under section 10(4)(a) of the SIA a state is not immune as respects:





“an action in rem against a cargo belonging to that State if


both the cargo and the ship carrying it were, at the time when


the cause of action arose, in use or intended for use for


commercial purposes”.





It was common ground that in the present case the issue of “use” had to be


considered by reference to evidence of the use and intended use of the Vessel and the Silver at the time of the sea carriage in November 1942. It was also common ground that the Vessel was then “in use” for commercial purposes and that there was no subsequent relevant change of use or intended use. 





The central issue on the appeal was whether in November 1942 the Silver was “in use or intended for use for commercial purposes”





The Court found that the Government was entitled under section 1 of the


State Immunity Act to immunity from this in rem claim against the Silver. The exception to immunity under section 10(4)(a) did not apply because the Silver was not, at the time when the cause of action arose, in use or intended for use for commercial purposes. Furthermore, the result accorded with article 25 of the Salvage Convention which had been implemented into British domestic law. The Silver was a non-commercial cargo owned by a state and entitled, at the time of salvage operations, to sovereign immunity under generally recognised principles of international law.
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