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“[71]	In summary, the authorities show a long established understanding as to what payment by deduction or retention requires in this context both generally and with specific reference to section 70 and its statutory predecessors. The need for a settlement of account has been consistently stated in cases from In re Bignold in 1845 to Harrison v Tew in 1987. This requires an agreement to the sum taken or to be taken by way of payment of the bill of costs. Such an agreement may in an appropriate case be inferred from the parties’ conduct and in particular from the client’s acceptance of the balance claimed in the delivered bill. The authorities therefore provide strong support for the Client’s case of the need for an agreement as to the amount to be paid in respect of the bill of costs and that mere delivery of the bill does not suffice.”





It is worth noting that the Court also dismissed what it referenced as “persuasively presented” arguments by Counsel for the Solicitors regarding the practical implications of a judgment in favour the Client on the basis that  the concerns expressed were overstated and in any event could not dictate the proper interpretation of “payment” in the present context.





In the light of this judgment lawyers are advised to review the terms of their “conditional fee” or “contingency fee” agreements (or by whatever name such agreements may be referred in a particular jurisdiction) to clarify exactly under what circumstances the lawyer may “automatically” be entitled to appropriate funds received on behalf of the client towards the fees the lawyer considers are due and payable without the express consent of the client concerned.


See - Oakwood Solicitors Ltd v Menzies [2024] UKSC 34.





We are considering this case for inclusion in our forthcoming publication :


“50 International Corporate and Commercial Law Cases – 2024”.


Email us at : � HYPERLINK "mailto:legaleagles@srvalley.co.za" ��legaleagles@srvalley.co.za� for further information.





Kind Regards							


Graeme Fraser and Veldra Fraser


Authors & Business Law Specialists�� HYPERLINK "cid:part1.08070101.03050209@srvalley.co.za" �www.companylawtoday.co.za� �Camel  Rock  Trading  16  CC, Reg No: 2006/025864/23�Graeme Fraser BA LLB LLM HDip Tax [Non practising Attorney] 
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A Lawyer’s Entitlement to Costs





Briefly stated the Solicitors represented the Client in a claim for recovery of personal damages in terms a “conditional fee agreement”. When the Client accepted an offer of settlement the question arose as to the quantification of the amount of fees to which the Solicitors were entitled.





When the Client applied to Court for the fees to be subjected to an assessment (in South African terminology “for the bill to be taxed”) the Solicitors submitted that the Client’s application for an assessment was time-barred on grounds set out the applicable procedural rules, which inter alia required the application for assessment to be lodged within 12 months of any payment made the Client to the Solicitor. The Solicitor’s argument was based on the fact that it had submitted a statement of account to the Client in which had indicated the amount that would be set-off against the compensation that had been paid to the Solicitors on account for the Client from the defendant in the settled claim.





The court of first instance decided that the Client was entitled to an order that the Solicitor’s fee be subjected to assessment. Different courts in the appeal process to different views. 


The UK Supreme Court however in a unanimous decision delivered by Lord Hamblen decided that the Client was indeed entitled to an assessment.


In arriving at its decision that Court examined the statutory framework and determined :





“[38]	As explained above, on the Solicitors’ case payment may be carried out on and by the delivery of the bill of costs. No transfer or deduction of monies needs to take place at the moment of payment. Payment carried out by delivery of a bill of costs rather than a transfer of money does not accord with the natural meaning of payment.” And,





“[46]	For the reasons outlined above, considerations of ordinary meaning, context, and purpose favour the Client’s case rather than that of the Solicitors. The authorities provide strong further support for that case.”





The Learned Judge then discussed a long line of cases  





In re Bignold (1845) 9 Beav 269;


In re Ingle (1855) 21 Beav 275;


Ex parte Hemming, re Bischoff and Coxe (1856) 28 LTR 144;


In Re Street (1870) LR 10 Eq 165;


Re Sutton & Elliott (1883) 11 QBD 377;


In re Thompson [1894] 1 QBD 462;


Re Foss, Bilbrough, Plaskitt & Foss [1912] 2 Ch 161;


Re Jackson [1915] 1 KB 371;


Forsinard Estates Ltd v Dykes [1971] 1 WLR 232;


Gough v Chivers & Jordan [1996] Lexis Citation 1048; and 


Harrison v Tew [1989] QB 307.


before deciding -















































































































































